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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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Bef or e Annet t e Ki ngsl and Zi egl er ,  J.  

 

¶1 Thi s mat t er  i s hi ghl y uni que and pr esent s 

ext r aor di nar y f act s and l egal  c i r cumst ances.   On June 25,  2012,  

Just i ce Davi d T.  Pr osser ,  t hr ough hi s at t or ney,  r equest ed t hat  I  

di squal i f y or  r ecuse mysel f  f r om t he above- r ef er enced mat t er ,  

asser t i ng t hat  I  am a mat er i al  wi t ness who was pr esent  at  t he 

Febr uar y 10,  2010,  and June 13,  2011,  event s t hat  ar e t he 
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subj ect  of  t he compl ai nt . 1  Just i ce Pr osser  has made essent i al l y 

t he same r equest  of  each of  hi s s i x col l eagues on t he supr eme 

cour t .   I n St at e v.  Henl ey,  2011 WI  67,  ¶2,  338 Wi s.  2d 610,  802 

N. W. 2d 175,  t hi s cour t  concl uded t hat  " det er mi ni ng whet her  t o 

r ecuse i s t he sol e r esponsi bi l i t y  of  t he i ndi v i dual  j ust i ce f or  

whom di squal i f i cat i on f r om par t i c i pat i on i s sought . "   

Accor di ngl y,  t hi s deci s i on addr esses my i ndi v i dual  posi t i on on 

my r ecusal  or  di squal i f i cat i on.   Nonet hel ess,  each j ust i ce i s 

pr esent ed wi t h a s i mi l ar  f undament al  i ssue.   

¶2 The hi ghl y unusual  i ssue each j ust i ce i s cal l ed upon 

t o deci de i s whet her  he or  she,  bei ng a mat er i al  wi t ness t o or  

co- act or  i n an al l eged al t er cat i on bet ween t wo col l eagues,  may 

si t  i n j udgment  of  one or  bot h of  t he j ust i ces i nvol ved i n t he 

al l eged al t er cat i on?  The answer  t o t hat  i ssue,  f or  me,  i s an 

i nel uct abl e " no. "  

¶3 Fi r st  and f or emost ,  my concl usi on i s di ct at ed by t he 

l aw on j udi c i al  et hi cs.   Pur suant  t o Wi s.  St at .  § 757. 19( 2) ( b)  

( 2009- 10) , 2 " [ a] ny j udge, "  i ncl udi ng a supr eme cour t  j ust i ce, 3 

" shal l  di squal i f y hi msel f  or  her sel f  f r om any ci v i l  .  .  .  act i on 

                                                 
1 Supr eme cour t  j ust i ces f ol l ow a l ongst andi ng pr act i ce of  

r ecusi ng t hemsel ves wi t hout  pr ovi di ng an expl anat i on f or  t he 
r ecusal .   Gi ven t he ext r emel y uni que f act ual  s i t uat i on and l egal  
i ssue pr esent ed by t hi s case,  I  depar t  t hi s one t i me f r om t hat  
l ongst andi ng pr act i ce.  

2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2009- 10 ver si on unl ess ot her wi se i ndi cat ed.  

3 For  pur poses of  Wi s.  St at .  § 757. 19,  " ' j udge'  i ncl udes t he 
supr eme cour t  j ust i ces,  cour t  of  appeal s j udges,  c i r cui t  cour t  
j udges and muni ci pal  j udges. "   § 757. 19( 1) .  
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or  pr oceedi ng when one of  t he f ol l owi ng si t uat i on 

occur s .  .  .  ( b)  When a j udge i s a par t y or  a mat er i al  

wi t ness .  .  .  . "   That  r ul e i s echoed by SCR 60. 04( 4) ( e) 4.  of  

our  Code of  Judi c i al  Conduct ,  whi ch pr ovi des t hat  a j udge " shal l  

r ecuse hi msel f  or  her sel f  i n a pr oceedi ng when t he f act s and 

ci r cumst ances t he j udge knows or  r easonabl y shoul d know 

est abl i sh one of  t he f ol l owi ng .  .  .  ( e)  The j udge .  .  .  4.  I s  

t o t he j udge' s knowl edge l i kel y t o be a mat er i al  wi t ness i n t he 

pr oceedi ng. " 4  Li kewi se,  SCR 60. 04( 4) ( a)  di r ect s t hat  a j udge 

shal l  r ecuse hi msel f  or  her sel f  i n a pr oceedi ng when t he j udge 

has " per sonal  knowl edge of  di sput ed evi dent i ar y f act s concer ni ng 

t he pr oceedi ng. "   Agai n,  t he l aw l eads me t o t he i r r ef ut abl e 

concl usi on t hat  I  must  di squal i f y or  r ecuse mysel f  f r om t he 

above- r ef er enced mat t er . 5   

¶4 My concl usi on i s al so i n accor dance wi t h t he 

pr i nci pl es of  f undament al  f ai r ness and t he r i ght  t o a f ai r  and 

i mpar t i al  deci s i on- maker ,  a r i ght  t hat  pr ecl udes a j udge f r om 

pr ej udgi ng a case. 6  I n our  count r y and i n our  st at e,  ever yone,  
                                                 

4 The pr eambl e t o SCR ch.  60 i nst r uct s t hat  t he use of  t he 
wor d " shal l "  i s  " i nt ended t o i mpose bi ndi ng obl i gat i ons t he 
vi ol at i on of  whi ch can r esul t  i n di sci pl i nar y act i on. "  

5 Under  f ar  l ess dr amat i c c i r cumst ances t han t he one 
pr esent ed t oday,  r ecusal  i s  appr opr i at e.   See I n r e Di sci pl i nar y 
Pr oceedi ngs Agai nst  Zi egl er ,  2008 WI  47,  309 Wi s.  2d 253,  750 
N. W. 2d 710,  i n whi ch t hi s cour t  deemed r ecusal  mandat or y even i n 
cases i n whi ch no l egal  i ssues wer e i n di sput e;  no wi t nesses 
wer e cal l ed;  no t r i al  occur r ed;  no par t i es appear ed;  and no 
benef i t  coul d be gai ned by t he j udge or  her  f ami l y.  

6 Her e,  t he j ust i ces,  al so wi t nesses,  ar e i nt i mat el y 
i nvol ved i n t he f act s and have a keen i nt er est  i n hi s or  her  
ver si on of  t he f act s bei ng accept ed as t r ue.  
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even a supr eme cour t  j ust i ce,  i s  ent i t l ed t o a f ai r  t r i bunal .   

I ndeed,  bot h t he Uni t ed St at es Const i t ut i on and t he Wi sconsi n 

Const i t ut i on guar ant ee equal  pr ot ect i on under  t he l aw.   U. S.  

Const .  amend.  XI V,  § 1;  Wi s.  Const .  ar t .  1,  § 1.   Under  t he 

hi ghl y unusual  f act ual  s i t uat i on i n t he i nst ant  case,  each 

j ust i ce i s i n t he posi t i on t o have al r eady f or med concl usi ons 

r egar di ng t he nat ur e of  t he event s t hat  occur r ed on Febr uar y 10,  

2010,  June 13,  2011,  and pr i or  t her et o.   That  i s,  each j ust i ce,  

as a wi t ness,  has hi s or  her  own per spect i ve on what  occur r ed on 

Febr uar y 10,  2010,  and June 13,  2011.   As f ar  as I  am concer ned,  

t her e i s s i mpl y no way f or  me t o separ at e my per sonal  

per cept i ons and f ai r l y and i mpar t i al l y  j udge t hi s mat t er .   

Because,  at  a mi ni mum,  t he j ust i ces ar e wi t nesses and al l  

j ust i ces ar e l i kel y t o be cal l ed as mat er i al  wi t nesses i n t he 

pr oceedi ng,  r ecusal  i s  r equi r ed.   Fr ankl y,  t her e i s no need f or  

a t hr ee- j udge panel  t o conduct  an evi dent i ar y hear i ng and make 

f i ndi ngs of  f act ,  see Wi s.  St at .  § 757. 89,  because t he j ust i ces,  

t he f i nal  deci s i on- maker s,  al r eady know t he f act s.   

Consequent l y,  any f i ndi ngs of  f act  by t he t hr ee- j udge panel  

woul d be wi ndow- dr essi ng at  best . 7   

¶5 I n t he r ecent  past ,  t hi s cour t  has empl oyed t he common 

l aw " Rul e of  Necessi t y"  when deci di ng t o adj udi cat e a par t i cul ar  

                                                 
7 I n a j udi c i al  di sci pl i ne case,  t he supr eme cour t  need not  

heed t he r ecommendat i ons of  t he t hr ee- j udge panel .   See,  e. g. ,  
I n r e Judi c i al  Di sci pl i nar y Pr oceedi ngs Agai nst  Gabl eman,  2010 
WI  61,  325 Wi s.  2d 579,  784 N. W. 2d 605.  
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mat t er 8 but  has never  appl i ed t he Rul e of  Necessi t y i n a case i n 

whi ch t he j ust i ces wer e al so mat er i al  wi t nesses.   Under  t he Rul e 

of  Necessi t y,  " wher e al l  ar e di squal i f i ed,  none ar e 

di squal i f i ed. "   I gnaci o v.  Judges of  t he U. S.  Cour t  of  Appeal s 

f or  t he Ni nt h Ci r cui t ,  453 F. 3d 1160,  1165 ( 9t h Ci r .  2006)  

( i nt er nal  quot at i ons omi t t ed) .   Gi ven t he uni que f act ual  

s i t uat i on of  t he i nst ant  case,  appl y i ng t he Rul e of  Necessi t y 

woul d pr oduce an absur d r esul t :  even Just i ces Br adl ey and 

Pr osser  woul d pr esumabl y be r equi r ed t o par t i c i pat e.   Cer t ai nl y,  

appl i cat i on of  t he common l aw Rul e of  Necessi t y shoul d not  

r esul t  i n t he def endant ,  pot ent i al  def endant ,  and t he wi t nesses 

al so s i t t i ng i n f i nal  j udgment  of  t he case.  

¶6 Unf or t unat el y,  some par t i es do not  r ecei ve t hei r  day 

i n cour t  despi t e wi shi ng t o be hear d.   For  exampl e,  some par t i es 

ar e depr i ved of  t hei r  day i n cour t  because t he st at ut e of  

l i mi t at i ons has passed,  a cour t  or der  has been vi ol at ed,  

evi dence i s suppr essed,  or  a myr i ad of  ot her  c i r cumst ances occur  

t hat  have not hi ng t o do wi t h t he mer i t s of  t he under l y i ng 

di sput e.   Her e,  i f  a quor um of  f our  j ust i ces cannot  hear  t hi s 

mat t er ,  t hi s may be one of  t hose ci r cumst ances.  

                                                 
8 For  exampl e,  each of  t he seven cur r ent  j ust i ces 

par t i c i pat ed i n bot h Her i t age Far ms,  I nc.  v.  Mar kel  I nsur ance 
Co.  ( Her i t age Far ms I ) ,  2009 WI  27,  316 Wi s.  2d 47,  762 
N. W. 2d 652,  and Her i t age Far ms,  I nc.  v.  Mar kel  I nsur ance Co.  
( Her i t age Far ms I I ) ,  2012 WI  26,  339 Wi s.  2d 125,  810 
N. W. 2d 465,  even t hough al l  seven wer e ar guabl y di squal i f i ed 
based on t he f act  t hat  f or mer  Just i ce Jon P.  Wi l cox was 
essent i al l y  a par t y t o t he act i on.    
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¶7 Just i ce i s supposed t o be bl i nd,  but  j ust i ce i s not  

supposed t o t ur n a bl i nd eye t o t he obvi ous.   An obvi ous 

conf l i c t  i s  pr esent ed by s i mul t aneousl y par t i c i pat i ng as 

mat er i al  wi t ness and f i nal  deci s i on- maker .   Gi ven t hese 

ext r aor di nar y c i r cumst ances,  I  s i mpl y see no l egi t i mat e basi s 

upon whi ch I  coul d par t i c i pat e i n t hi s case.   Thus,  I  

r espect f ul l y di squal i f y and r ecuse mysel f  f r om t he above-

r ef er enced mat t er .  
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